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Summary: The rise of the capital market creates new, less noticeable forms of holdings of shares. These holdings could be acquired with the aim of influencing a company's decision-making process without the intention to hold shares for the long term. One of the forms is new vote buying which can appear either as empty voting or as hidden ownership. Empty voting refers to voting by a shareholder without the corresponding financial interest in the company involved. The reverse situation is hidden ownership whereby a party is not the shareholder but is entitled to exercise influence and eventually vote as if he/she were a shareholder. If a shareholder has an ownership interest in the company in which he/she votes, his/her voting would be aligned with the interests of the company. If a shareholder votes for a decision contrary to the company's interest, it would affect his/her own economic interests because the shares could have been sold even before the shareholder's meeting occurred.
There are many techniques that lead to empty voting. Those 
Introduction
One of the fundamental principles of company law is the principle of the indivisibility of a share.
1 This means that voting rights ('control rights') and economic interests ('economic rights' or 'ownership rights') are intrinsically bound up in a single share. However, there are different strategies of decoupling the voting rights from cash flow rights, which is contrary to the principle of the indivisibility of the share.
2 The importance of voting rights attached to shares is significant. When exercising voting rights, a shareholder directly takes part in the decision-making process and thereby indirectly influences the market value of the company's shares.
It is well known that institutional investors, hedge funds, 3 and banks simultaneously hold the shares of various (listed) companies. The more votes they hold, the more influence they have at the general meeting. Building up their voting share portfolio could be done in various ways. Since the quantity of their holdings in shares affects their exposure to the (investment) risk, they prefer to avoid risk exposure whenever possible. It is a widely known practice that they can avoid their shareholder status even before a decision is rendered, leaving the investment risk to other shareholders. There are various techniques that enable shareholders to acquire voting control in a company, without exposing them to investment risk. A shareholder with reduced exposure to risk retains his/her voting power and his/her influence in the company, but does not bear the risk of negative returns. Ringe calls this strategy 'negative decoupling'. There is also 'positive decoupling'. 4 This happens when an institutional investor wants to acquire an economic interest in a company without gaining voting power. Hu and Black 5 use the term 'empty voting' for 'negative decoupling' whereas the reverse situation is called 'hidden ownership '. 6 Institutional investors such as hedge funds try to 'disconnect the relationship between equity and risk', 7 and the modern capital market offers many techniques to achieve these goals.
Empty voting refers to voting by a shareholder without a corresponding financial interest in the company in which the shareholder votes.
8 If a shareholder has an economic interest (investment risk) in the company in which he/she votes, his/her voting is aligned with the interests of the company. If such an interest is non-existent, so is the risk, and the person may vote freely as he/she pleases. The phrase empty voting derives from the idea that the shareholder's vote has been emptied of the economic consequences that he/she would typically face as a shareholder. 9 The reverse situation is 'hidden ownership' (or 'positive decoupling') where a party is not the shareholder but is entitled to exercise influence and eventually votes as if he/she were a shareholder. In practice, the holder of the financial instrument becomes economically exposed to fluctuations in the price of the share, and may informally bring his/her influence to bear on whoever holds the voting right. For this reason, the situation in question is also defined as 'a combination of a non-disclosed economic interest joined with a probable informal voting power ' . 10 Generally, it is exercised by using financial derivatives, of which the equity swap is the most common example.
Empty voting has attracted the attention of the courts and academics during the past few years. The latest example is the Telus case involving a Canadian Telecommunications Company which became the target of the US hedge fund Mason Capital. The battle between Telus and Mason continued in the courtroom and resulted in two differing court rulings.
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The last one by the Supreme Court relied more on the rules which permit the court to assess the fairness of the proposed solutions. However, in the dispute brought (previously) to the Court of Appeal, the subject matter of the dispute was regulated by very firm rules, leaving the court with no room for a functional approach to the problem.
Empty voting strategies
The European Corporate Governance Forum (ECGF), in its Statement on Empty Voting and Transparency of Shareholder Positions of 2010, 12 pointed out many techniques allowing empty voting. In the doctrine, three main strategies are known: borrowing shares / share lending, use of financial derivatives, especially equity swaps, and record date capture, ie buying or lending shares on a date close to the registration date. Record date capture means that shares are traded in the period between the record and voting date, and then sold back right after the record date. This means that the person who votes at the general meeting does not need to be the 'actual' shareholder at the moment when the voting occurs. 'empty voter' did not allow the first instance court to disregard the valid calling of the meeting. The court held that it is '...not in a position to take into account the risk exposure for purposes of assessing whether Mason was allowed to call a meeting'. In a different vein, the Supreme Court of British Columbia, in Re TELUS Corporation, 2012 BCSC 1919, approved the plan of arrangement as proposed by Telus. It ruled that the 'empty voting' situation was indeed one of the factors that had to be taken into account for assessing whether the proposed arrangement (conversion) would be fair for all shareholders, including the hedge fund Telus. See Ringe (n 3) 2. 12 European Corporate Governance Forum (n 8).
Use of financial derivatives to reduce or eliminate investment risk
The financial industry has developed a number of instruments that reduce or even eliminate exposure to shareholder investment risk and shift the risk to another market participant. Equity swap derivatives are suitable to transfer the entire risk of share price movements to the market participant, often called short party. An equity swap can be settled in equity or in cash. The latter is known as cash-settled derivatives (hereinafter: CSDs). According to Conac, 13 the CSD is a financial contract between an investor (long party) and an investment bank (short party), transferring the investment risk to the short party. If the price of the share rises, on the date of the termination of the contract the investor (shareholder) receives the difference between the price of the share at the time the contract was entered into and the price of the share at the end of the contract, as well as any dividend paid by the company. In exchange, the investor is to pay a fee, as well as the corresponding interest for the contract, and to compensate the short party if the price of the share has fallen below the price set at the beginning of the contract. CSDs, besides equity swaps, 14 may take many forms: as options, 15 contracts for difference, etc. In a typical cash-settled equity swap, the long equity side ('the equity leg') acquires economic interest in the shares (but not voting rights) from the short side ('the interest leg'). The combined position (long shares, short equity swaps) conveys voting rights without financial interest. Conversely, a long equity swap position conveys financial interest without 'formal' voting rights. Since the swap is the future contract, at the moment the swap matures its settlement is possible in cash (cash 13 settled) or in shares (equity settled), depending on the style of the swap. If the investor settles 'physically' ie in shares, he/she may, at once, acquire a block of voting rights large enough to gain control, without necessarily being a shareholder prior to the settlement or without being a shareholder in a minor percentage. Ringe 16 points out how a similar result can be achieved by applying option contracts. The shareholder may use a short call (ie the sale of a right to purchase) or a long put (ie the purchase of a right to sell), or even simply apply short selling.
An equity swap was applied as an empty voting strategy in the famous Mylan / Perry case when Mylan and Perry were struggling over a target -King Pharmaceuticals. In that case, the hedge fund Perry Corp owned a large position in King Pharmaceuticals.
17 On 26 July 2004 Mylan Laboratories announced an agreement to acquire shares of King Pharmaceuticals through a stock-for-stock merger at a significant premium over King's trading price.
18 While being a significant shareholder in King, Perry wanted to benefit from the acquisition. Since it was unclear whether the merger would be beneficial for Mylan, 19 when the deal was announced King shares rose but Mylan shares dropped. While the proposed acquisition was subject to the approval of both Mylan's and King's general meeting, Perry began an unusual strategy -they acquired 9.9% of Mylan shares 20 to help Mylan receive the shareholders' approval for the merger.
21 In order to remove any risk of a drop in the Mylan share price, Perry Corp entered into total return equity swaps with third parties, and as a result was able to vote in favour of the merger without fearing any potential economic risk as the holder of Mylan shares. 18 The proposed transaction provided that King shareholders would receive 0.9 shares of Mylan common stock for each outstanding share of King stock, which represented a 61% premium for King shareholders as of the date of the announcement. 19 Mylan shareholders, including activist Carl Icahn, publicised their intention to vote against their firm's proposed acquisition. 20 A second hedge fund, Citadel, acquired another 4.4% of Mylan shares and was rumoured to have followed a strategy similar to Perry. See more in Hu and Black, 'Empty Voting and Hidden (Morphable) Ownership' (n 6) 1024-1025. 21 Since the Perry Corp hedge fund did not have any economic risk in Mylan shares, it intended to vote in favour of the transaction, even though such a vote would likely have helped drive the Mylan share price down. Moreover, the more Mylan (over)paid for King Pharmaceuticals shares, the more the Perry Corp hedge fund would profit. However, Mylan abandoned the acquisition because of accounting problems at King. 22 It is also necessary to point out that the Perry Corp hedge fund did not notify on acquiring shares and therefore violated regulations in Section 13(d) SEA of 1934, ie Rule 13d-1
Share lending / borrowing
According to Ringe, the notion of 'share lending' is slightly misleading, because it describes a transaction where securities are not just 'lent' and then re-transferred, but rather, one party transfers the ownership of numerous securities to another, and at a later time, is returned a corresponding number of shares.
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Technically speaking, this strategy resembles more a repurchase agreement than simple borrowing. When borrowing is in question, the title remains with the lender. The same author points out that it is crucial to understand that the legal structure necessarily implies a transfer of ownership between the lender and the borrower, and that the borrower also acquires the voting right attached to the share. 24 As long as the borrower does not return the shares to the lender, the lender 'keeps' the beneficial ownership rights in the company while the borrower acquires temporary control.
25 From the company's viewpoint, the borrower is considered a shareholder whereas the lender and the borrower agree upon the duration of the agreement, the dividend pay-out, and other relevant aspects in the contract. 26 The fact that the borrower of the share acquires the voting right, whereas the economic benefits, in accordance with the contract, are transferred to the lender of the share, leads to empty voting -ie the misalignment of voting rights and respective economic benefits compared to the total number of shares one person holds. 27 The borrower may acquire shares solely with the aim of gaining the voting right at the general meeting, and then returning the lent shares back to the lender. 27 An increased volume of stock lending around annual meeting record dates has been noticed. This is particularly evident in the UK. Furthermore, research conducted in the USA points to a high percentage of share borrowing -up to 20% of an individual company's shares. See Hu and Black, 'Empty Voting and Hidden (Morphable) Ownership' (n 6) 1028. 28 The loan is typically callable at any time by the lender and repayable at any time by the borrower. R Aggarwal, PAC Saffi and J Sturgess, 'Does Proxy Voting Affect the Supply and/ or Demand for Securities Lending?' (2011) <http://www2.lebow.drexel.edu/PDF/Docs/ There are many collateral issues in respect of share borrowing / lending. Regarding the admissibility of voting on the basis of borrowed shares, there are some contrasting views. While OECD does not hold this to be an issue, 29 the Securities Lending and Repo Committee is of the opinion that 'lenders should also consider their corporate governance responsibilities before lending stock over a period in which an AGM or EGM is expected to be held'.
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Another aspect, whether the borrower is obliged to vote according to the lender's instructions, is addressed by the Global Master Securities Lending Agreement (hereinafter: GMSLA), designed by the International Stock Lending Association (hereinafter: ISLA). 31 The borrower is generally not obliged to vote according to the lender's instructions, but this could be agreed upon differently.
32 However, even if the borrower votes contrary to the lender's instructions, such voting is considered valid vis-à-vis the company and as such does not affect the validity of the decision rendered on the basis of that vote. If the shares are held by the company itself (also known as treasured shares), the question is whether they are suitable for lending. rower acquires full legal title to the shares (although on a temporary basis), the company lending the treasured shares might thereby activate (otherwise) blocked voting rights. As the decision to lend the treasured shares is taken by the board of directors, the board might decide to lend them in order to influence the outcome of a general meeting. 34 Instead of prohibiting all forms of lending of treasured shares, the ECGF recommends 35 the adoption of a rule that the company and its subsidiaries may lend the company's own shares only if the lending agreement stipulates that the borrower will not vote with these shares, and could ensure that third parties acquiring the title in the (borrowed) shares will not vote either. The company should disclose prior to the general meeting to what extent it and its subsidiaries have lent the company's own shares to third parties.
Borrowed shares were used as an instrument for empty voting in the Lindner case, decided before the German Federal Supreme Court in 2009, 36 where, through a securities lending agreement, the shares of the partnership company limited by shares were lent to a limited partner, who thereby acquired a stake exceeding 95% in the share capital and demanded the initiation of a squeeze-out procedure. The German Supreme Court was of the opinion that a squeeze out based on securities lending does not amount to abusive practice, while a lending agreement should not give the borrower 'share ownership of a second class', but full ownership of the 'borrowed' shares. Another example is the Laxey Partners / British Land case. Shortly before the general meeting of British Land in 2002, the hedge fund Laxey Partners 37 (UK) announced that they had tripled their equity stake in it (from 2.9 to 9%). Laxey Partners did not support the re-election of the British Land chairman. Even though Laxey's proposals did not succeed, 38 the case showed voting manipulation through borrowed shares. It was questionable whether the Laxey Partners Fund had any other hidden interests connected with British Land shares, especially relating to the share market price in a way that would generate additional profit for them by means of a share refund. 39 On a more practical level, it should be emphasised that share lending is available at low cost (although high security payments are to be made to the lender who is not willing to bear the default risk of the borrower).
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Because of various incentives given to the lenders, only a tiny fraction of all share loans are recalled (not more than 2% of all lent shares). When shares are traded (or borrowed) in the period between the record date and voting date, this may lead to empty voting.
The record date is the cut-off date for registering for the general meeting. Since the record date is generally not set at the date of the general meeting (but some time before), this allows voters (registered shareholders) to sell shares before the general meeting but to vote as if they were regular shareholders. According to the record date method, shareholders are solely persons who hold shares on the day the general meeting is held or within a specific timeframe before the general meeting is called. The other method is reconciliation 42 -putting share transactions on hold, but that method does not encourage shareholders to exercise their voting rights at all.
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When applying the record date system, a specific date before the shareholder's meeting is set in advance as the date (often close to the voting date) on which the person who intends to vote at the general meeting must be identified as a shareholder. 44 After the shareholders' registra- 
Empty voting and the Shareholders Rights Directive
The requirements for participation and voting in a general meeting are prescribed in Article 7 of the Shareholders Rights Directive (hereinafter: SRD). 46 Article 7(2) SRD adopted the record date system. The record date must not lie more than 30 days before the date of the general meeting to which it applies, and at least eight days must elapse between the latest permissible date for the convocation of the general meeting and the record date.
47 Therefore, the voting right might be exercised by a person who is the holder of the share on a specific date prior to the general meeting -ie the record date. 48 The provisions of the SRD eliminate the possibility of making the storing of shares prior to the meeting or the setting of transactions on hold (reconciliation) a condition for participating in the general meeting and for the admissibility to vote. States to ensure that the rights of a shareholder to participate in a general meeting and to vote in respect of any of his/her shares are not subject to any requirement that his/her shares be deposited with, or transferred to, or registered in the name of another natural or legal person before the general meeting and that the rights of a shareholder to sell or otherwise transfer his/her shares during the period between the record date and the general meeting to which it applies are not subject to any restriction to which they are not subject at other times.
particularly inconvenient for institutional investors. Practice shows that institutional investors have abstained many times from voting if it was mandatory for them to block or to deposit shares. The liquidity risk is real since share blockage could be extended if the general meeting is not held at the first call.
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According to the adopted provisions, disclosure of information on voting rights before the general meeting does not prevent empty voting.
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However, the shorter the period of time between the record date and the voting date, the less likely is it for empty voting to occur.
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When companies are able to identify the names and addresses of their shareholders from the current register of shareholders on the day of the general meeting, Member States may depart from the record date rule.
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Pursuant to the provision of Article 7(3) SRD, Member States must ensure that a single record date applies to all companies.
54 However, Member States may set one record date for companies which have issued bearer shares and another record date for companies which have issued registered shares, provided that a single record date applies to each company which has issued both types of shares.
Article 15 SRD imposes the obligation on Member States to communicate to the Commission the number of days set as the record date.
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In order to encourage shareholders to vote, Member States are obliged to ensure that the proof of capacity of a shareholder is made subject only to such requirements that are necessary to ensure the identification of the shareholders and only to the extent that is proportionate for achieving that objective (Article 7(3) SRD). Act) and in Germany (Article 123(2) AktG), 56 a joint-stock company in its articles of incorporation may require a shareholder to apply for the general meeting in order to be able to participate and/or vote in it.
57 The application form should reach the company at the latest six days prior to the general meeting if a shorter closing date is not otherwise provided for in the articles of incorporation. 58 If identification of the shareholder is required, the deadline for the convocation of a general meeting (at least a month prior to the date of the general meeting) is extended by the length of the registration (identification) period. 59 As for the manner of the shareholder's identification, 60 both German and Croatian law differentiate between the identification of the holders of bearer shares and that of the holders of registered shares. While the first would identify themselves in the manner prescribed in the company's articles of incorporation, the shareholders of listed companies should provide evidence in writing issued by the depositary institution where the accounts of registered shares are held. 61 In the case of listed companies, the evidence must refer to the beginning of the 21 st day prior to the date of the general meeting. It must be received by the company at least six days prior to the general meeting if a shorter deadline is not otherwise prescribed in the articles of incorporation.
62 This deadline cannot be extended by the company because this would cause shareholders difficulties in exercising their right to participate in the general meeting.
63 Only a person who submits the . 57 The convocation of the general meeting must include the conditions to be met in order to take part in the general meeting and to exercise the right to vote. 58 The date when the company receives the application is not calculated in the deadline. prescribed proof is entitled to participate in the meeting and to vote.
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Therefore, according to Croatian and German law, the mandatory record date is at the beginning of the 21 st day prior to the general meeting (but only for holders of bearer shares).
The introduction of the record date system and abandonment of the share blocking system for all French listed companies 65 is regulated by a Decree of 11 December 2006.
66 Article R 225-85 of the French Commercial Code defines the record date as three working days prior to the general meeting.
67 Shareholders who have already voted via mail or have appointed a proxy holder may sell their shares. However, if the process of selling shares continues in a period less than three days prior to the general meeting, the company must consider any such vote or proxy notice null and void (Fr. invalide ou modifié), and in the case of bearer shares, the broker or bank must disclose sales information to the company or person in charge of the registry. If the sale is completed within three days prior to the general meeting, there is no obligation for such information disclosure. Article L 225-104 of the Commercial Code prescribes that the manner and deadlines for convening general meetings are determined in a Council of State decree (Décret en Conseil d'Etat). However, members of the general meeting, management and supervisory board, and permanent legal entity appointed representatives (Fr. le président, les directeurs gé-néraux, les membres du directoire d'une société, les personnes physiques ou morales exerçant dans cette société les fonctions d'administrateur ou de membre du conseil de surveillance ainsi que les représentants permanents des personnes morales qui exercent ces fonctions) are obliged by the above-mentioned decree to register, ie to store their shares or shares belonging to their spouses and minor children, issued by the company, its subsidiaries and controlling companies, if the shares in question are listed in the regulated securities market.
68 64 According to the Croatian Companies Act (n 1) Art 277(4), the board, ie executive directors, and if the general meeting is called by the supervisory or management board, the notice calling the meeting, issued by the listed company board, must include the conditions to be met in order to partake in the general meeting and exercise the right to vote, as up to the day prescribed evidence under Art 279(3) of the Companies Act is to be submitted. The regulation in question is prescribed in German law under Art 121(3) AktG. 65 Prior to the implementation of the Shareholder Rights Directive in French law, the statute was allowed to prescribe the obligation to deposit shares five days prior to the general meeting as a means to impose a condition for participation and voting in the general meet- In the UK, the SRD was implemented by the Companies (Shareholder Rights) Regulations.
69 These amendments came into force on 3 August 2009. In UK law, publicly traded companies must determine the right to exercise voting rights at the meeting by reference to the register of securities at the time specified by the company and not more than 48 hours prior to the time set for the meeting. 70 In practice, the vast majority of issuers choose the date as late as 18 hours before the general meeting. In calculating this period, only working days are counted. Changes of entries in the register of securities carried out after the time specified by the company are disregarded in determining the rights of any person to attend or vote at the meeting, notwithstanding any provisions in any enactment, articles of incorporation or other instrument to the contrary. However, the company in its articles of incorporation might make the right to attend the general meeting conditional upon the duty to register and store the shares. However, such a clause should be null and void if it limits the shareholder's right to attend and vote at the general meeting by prescribing the obligation to store or transfer shares or register them under another's person's name, or prevents the share transfer within a period of 48 hours prior to the general meeting. 71 In Italy, the SRD was implemented by Legislative Decree No 27 of 27 January 2010. 72 Article 2370(2) of the Italian Civil Code provides the right of the company to regulate the exercising of voting rights in its articles of incorporation. Companies whose shares are not admitted to the central depository (società le cui azioni non sono ammesse alla gestione accentrata) may require the shares to be deposited in advance (il preventivo deposito) at its registered office or in the banks indicated in the call for the general meeting. For companies whose shares, though not admitted to trading, are widely distributed among the public (diffuse fra il pubblico in misura rilevante), 73 this period cannot exceed two working days. 74 Therefore, the right to vote at the general meeting is determined by reference to the shares registered on the record date in favour of the shareholder on the relevant intermediary's account. When the financial instruments are admitted for trading on the regulated market with the issuer's consent, the record date for holders of such instruments is the end of the seventh business day prior to the date of the general meeting (Article 2370(5) of the Italian Civil Code and Article 83-sexies(1)(2) of the Italian Securities Act). Pursuant to this new regime, shareholders may attend a meeting and exercise voting rights in respect of those shares even if they transfer their shares after the record date.
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In accordance with the solutions adopted by the Member States, trading shares in the period between the record and voting date is possible and allowed. This, in turn, enables empty voting with all its adverse consequences. Some legislators intended to limit empty voting by prescribing a shorter period between the record and voting date (two working days in the UK, Ireland and Cyprus). However, proxies who seek instructions on how to vote usually set the date for receiving instructions on the cut-off date. Therefore, the less time gap there is for trading, the shorter is the time to receive instructions. Portugal has an interesting approach here. It requires the person who declares that it will attend the general meeting but has transferred its shares to another person in the period between the record and voting date to duly inform the company general meeting and the National Securities Market Commission (Commisão de Mercado de Valores Mobiliários -CMVM). 
SRD).
77 According to the new rules, intermediaries holding shares on behalf of shareholders would be required to disclose the contract details with shareholders to companies if they so requested. Such shareholder identification would allow listed companies to communicate directly with the shareholders and enable their proactive engagement. Shareholders might enter into discussion with the board on relevant corporate governance issues.
Although the Proposal SRD does not preclude the occurrence of empty voting, it insists on the disclosure of contract details between the holder of the voting rights and its contracting party, which enables other shareholders to become aware of the short position of the particular voter. Since the basic idea of the proposed revision is not to forbid but to inform other shareholders about indirect holding arrangements, for a complete assessment of the disclosure duties one should take into account the provisions of the Transparency Directive, being the 'master' directive for the disclosure of certain blocks of voting rights.
Empty voting and the (revised) Transparency Directive
It is widely known that the acquisition or alienation of certain blocks of voting rights in a listed company triggers the duty of the respective company to disclose this information to the public. Transactions involving a block of shares and pertaining voting rights give an important market signal and therefore could cause the rise or fall of the share price. In order to evade the disclosure of the acquisition of voting rights, an investor may resort to the indirect acquisitions of voting rights. The investor might be motivated to evade disclosure especially if he/she intends to take over the listed company and wants the takeover bid to come as a surprise when he/she acquires the controlling block. If the market recognises the investor's appetite for a takeover, the price of the share would probably rise. The reason lies in the fact that once his/her takeover bid is launched, the bidder should not offer less than the market price of the share. The situation is described as shareholders gaining their 'takeover premium'.
78 By holding his/her voting portfolio through various forms 77 The proposal has been prepared following three extensive public consultations of indirect holdings, including derivatives, the intended bidder might go under the radar until he/she reaches the controlling stake. 79 This is why the EU legislator has introduced special rules on the calculation of voting rights whose aim is to add certain indirect holdings to the investor's direct holdings in order to force the shareholder to disclose the whole block. settlement. The new definition focuses on the economic effect of the applied financial instrument rather than enumerating the types of financial instruments covered. This catch-all provision will cover all derivatives, financial instruments and contracts.
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According to the revised Transparency Directive, the holder must calculate and notify all financial instruments relating to the same issuer. However, to avoid any confusion as to the nature of the holdings, the holder of shares and financial instruments should in the notification separately disclose the amount of holdings of shares and the amount of holdings of financial instruments, respectively. The newly adopted solution enables the investor community to comprehend with a greater amount of probability the position of the shareholder: is the one who is holding positions in financial derivatives a long or short investor and how will this influence his/her voting. In a similar vein, the revised Transparency Directive also leads to greater harmonisation of the calculation rules.
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As far as empty voters are concerned, it is worth emphasising that only long positions are to be taken into account for the calculation of voting rights. Also, in accordance with the adopted rules, long positions cannot be netted off against short positions relating to the same underlying issuer. 85 Article 13.a(2) of the Transparency Directive requires the voting rights that have already been notified to be notified again when the natural person or the legal entity has acquired the underlying shares 83 In accordance with the adopted rules, financial instruments cover options, transferable securities, futures, swaps, forward rate agreements, contracts for differences and any other contracts or agreements with similar economic effects which may be settled physically or in cash if they satisfy any of the conditions set out in Art 13(1)(a) and (b) of the Transparency Directive. In addition, the European Securities and Markets Authority (ESMA) is obliged to establish an indicative list of financial instruments that are subject to notification requirements taking into account technical developments on financial markets. and such acquisitions result in the total number of voting rights reaching or exceeding the threshold laid down by Article 9(1) of the Transparency Directive.
Although the motivation for the proposed modifications was investor protection, the additional costs related to the disclosure of information may not be welcomed by market participants and may in turn trigger the lowering of the value of shares.
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Article 10 of the Transparency Directive is relevant for empty voting through the practices of lending or borrowing shares. The review of the operation of the Transparency Directive indicated that 55.9% of shareholders believe that the lending of voting rights should be made transparent, and the majority of shareholders (65.6%) took the position that borrowed voting rights should be included in the calculation of the voting threshold that triggers the notification duties. 87 However, the issue of borrowed shares in the revised Transparency Directive has not been addressed explicitly. So a question remains concerning what the ground provision is for imposing the duty to calculate borrowed shares, and who is obliged to disclose the transaction -the borrower or the lender?
The duty to aggregate borrowed shares stems from Article 10, while Article 9 calls for disclosure. Any natural person or legal entity, to the extent they are entitled to acquire, to dispose of or to exercise voting rights held by a third party under an agreement concluded with that person or entity providing for the temporary transfer for consideration of the voting rights in question, is under the duty to disclose. The provision is structured in a way that the person transferring his/her voting right (temporarily and for consideration) remains the holder of the securities. He/she has transferred his/her voting right only and for consideration. If voting rights are transferred without consideration, this rule is inapplicable. If the parties conclude a repurchase agreement, the person who purchased the shares does not exercise the voting right of the other person, but acquires their own voting right, which would be returned (sold back) on a date set in the contract. Since this is short-term share acquisition, the person might use the 'repo' shares to cast a vote against the company's 86 Market research shows that an increase in the amount of information a company is obliged to disclose causes a decrease in its share value. interest, while, due to the sell back right / obligation, they would not bear any economic consequence of their vote. The investment risk and economic consequences of the vote cast by the temporary 'repo' shareholder would pertain to the shareholder who would buy back the shares in question.
According to the Transparency Directive Assessment Report, 88 a typical stock lending agreement results in a transfer of the shareholder's rights from the lender to the borrower. This is applicable both to the bearer and the registered shares. The working group took the position that borrowing shares transactions are covered by the transparency obligation as stipulated in Article 9 of the Transparency Directive.
The question concerning which contracting party is to disclose the acquisition -the lender and/or borrower -has divided the Member States. The Transparency Directive Assessment Report stated that, since Article 9 of the Directive is applicable, the transaction should be notified both by the lender and the borrower. By imposing a notification obligation on both contracting parties, the market would be provided with complete and consistent information about the concluded transaction.
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On the one hand, the lender would disclose his/her shift from full owner to holder of a right to re-acquire the shares, and, on the other hand, the borrower would declare his/her status as owner and his/her obligation to return the shares.
Article 10(b) of the Transparency Directive is applicable if the 'voting rights held by a third party are acquired under an agreement concluded with that person or entity'. While the form of the agreement is not prescribed, all forms are eligible (ie oral, written, etc). This raises the question whether this provision is meant to cover situations where an agreement does not provide for the transfer of voting rights but such transfer may be the logical consequence of the agreement. Moreover, Article 10(g) of the Transparency Directive states that the notification obligation applies to 'voting rights held by a third party in its own name on behalf of that person or entity'.
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The provisions of the Transparency Directive have not been transposed with exactly the same content in all EU Member States.
91 Relating to the issue of whether or not a loan agreement triggers the duty to 88 Mazars (n 80) 124. 89 Commission (EC) (n 35) 82. 90 The provision of Art 10(g) of the Transparency Directive is implemented in Croatian law by Art 417(1)(7) of the Croatian Capital Market Act which explicitly prescribes 'voting rights held by a third party in its own name on behalf of that person or entity'. notify, the Member States have declared the affirmative. However, they have adopted various standpoints concerning which subject has the duty to notify.
In Croatia, Article 10(b) of the Transparency Directive was implemented in Article 417(1) of the Capital Market Act (hereinafter: CMA). The issue of who has the obligation to notify should be viewed in respect of the provision in Article 413 CMA. According to this provision, disclosure is compulsory for both the lender and the borrower. Each person to whom the obligation applies is individually required to notify the issuer and the Agency pursuant to Article 413 CMA, although the CMA allows a single common notification by both parties. Croatian law does not explicitly regulate disclosure of voting rights acquired under financial derivatives.
In Germany, the relevant provision is Article 21ff of the Securities Trading Act (WpHG). 92 In the doctrine, different views have been expressed as to the question of which side has the obligation to notify. Prior to the last amendment, the common standpoint was that, pursuant to Article 22 WpHG, the lender was obliged to notify about the holdings of the shares transferred to the borrower. 93 The view was expressed that the voting rights should be added to those of the borrower when the borrower was the one exercising voting rights. Led by both arguments, case law has adopted a standpoint where, for the purpose of notifying, pursuant to Article 22(1) WpHG, voting rights are attributed to the lender, but only in the case where the lender is able to influence the voting. -GmbH showed the defendant that his stake had grown to more than 95% in the share capital and demanded the initiation of the squeeze-out procedure according to Art 327a et seq AktG. An Extraordinary General Meeting of the defendant was called on 25 February 2005, and the squeeze-out decision was rendered by granting cash compensation to minority shareholders of €28.52 per share. BGH held that the request of the defendants was founded. BGH was of the opinion that securities lending does not give the borrower 'share ownership of a second class' but full ownership of the 'borrowed' shares.
afterwards initiated a squeeze out of minority shareholders. Although lower instance courts found this practice abusive, the German Federal Supreme Court ruled that the borrower, by virtue of the lending agreement, had acquired full (although temporary) ownership of the borrowed shares, which could not be understood as abusive, so the court ultimately upheld the squeeze-out procedure. The German legislator sought to tackle the issue of empty voting through borrowing or lending shares by changing Article 25 WpHG. In the new Article 25.a WpHG that entered into force on 1 February 2012, 95 disclosure duties are now extended to include 'other instruments ("sonstige Instrumente") which make it possible' to acquire voting shares. Under the new rule, the existence of the right to demand the return of the lent / borrowed shares should be disclosed notwithstanding the lender's eligibility to exercise his voting rights. 96 According to the existing provisions, the obligation to notify is imposed both on the lender and the borrower.
As for equity swaps, similar instruments that enable empty voting, the issue is also covered by the newly adopted Article 25.a WpHG (Mitteilungspflichten beim Halten von weiteren Finanzinstrumenten und sonstigen Instrumenten) that entered into force on 1 February 2012. 97 While Article 25.a WpHG significantly extends the notification obligations to all financial instruments and other instruments ('sonstigen Instrumenten') which (directly or indirectly) enable (ermöglichen) the holder or third parties to acquire ordinary (voting) shares of the German issuers, equity swaps are also covered. It is irrelevant whether the equity swap is settled in cash or in equity. Apart from (equity) swaps, Article 25.a WpHG covers in particular the financial contracts for difference, cash-settled call options, put options and other transactions that have the economic consequence of allowing for the acquisition of voting rights. 98 In the view of the German Federal Financial Supervisory Authority (BaFin), there is high likelihood that Article 25.a WpHG will include shareholders' agreements containing the pre-emption clause (Vorkaufsrechte), as well as put options -the right to sell shares (Andienungsrechte). It should be noted that, according to German law, the notification threshold is set at 3% of the total voting rights. However, in the case that voting rights might be acquired by holding financial instruments, the threshold has been raised to 5%.
In France the interpretation of the laws has led to the conclusion that lenders have the obligatory duty to notify. However, during the course of the implementation of the Transparency Directive different views prevailed resulting in the adoption of the opposing view under which the borrower is obliged to notify.
99 In order to combat excessive empty voting through borrowing shares, a new disclosure requirement has been introduced in the revised Article L 225-126 of the French Commercial Code. 100 Accordingly, if a person holds by virtue of a temporary assignment or any transaction giving him/her the right or obligation to resell or return the respective shares to the assignor and those shares represent more than 0.5% of the voting rights, a person is required to inform the company and the AMF of the total number of shares that he/she temporarily holds. The disclosure must be made no later than three business days prior to the general meeting, provided that the lending agreement is still in force on the day of the general meeting. Finally, the issuer has to publish the information. It has to be emphasised that the new regime provides drastic sanctions. If the borrower does not comply with the disclosure obligation, the shares will lose their voting entitlement at the general meeting. In addition, a court can separately prohibit the exercise of the voting right of a non-complying shareholder for up to five years. Finally, a shareholder resolution which involves a non-complying shareholder can be challenged in court and declared invalid.
As per equity swaps, new rules entered into force on 1 October 2012. 101 In calculating disclosure thresholds, all voting rights attached to the shares already issued are taken into account: CSDs granting to the reporting person an economic effect similar to that of owning the shares, agreements or other financial instruments which have the same economic (financial) effect as holdings of shares, ie equity swaps, contract-for difference, cash-settled call options.
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In the UK, Article 10 of the Transparency Directive was transposed through the Disclosure and Transparency Rules -Chapter 5 (DTR 5.2).
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Accordingly, the duty to notify lies with the borrower. The adopted solution has its ratio in the fact that it is the lender who is the one who controls the right to call back the shares. Although the shareholder alienates the shares, he/she simultaneously acquires the right to claim them back. Since the share would return on the lender's initiative, the borrower may not freely dispose of them, which induces his/her obligation to notify about the lending transaction.
104 The disclosure of derivatives in the UK is provided in Rules 8.3 and 9.1 of the Takeover Code and they are applied in the takeover procedure and in the provisions of Chapter 5 of the DTR. In 2005, the Takeover Panel amended the Takeover Code to require disclosure of cash-settled derivative (Contract for Difference, CfD) positions at 1% or more in both the target and the bidding company during the offer period. Disclosures of major shareholder notification under the FSA Handbook (DTR 5) were amended in 2009 in a way that this obligation applies independently of whether these instruments are settled 102 Before the amendments and modifications of the French Commercial Code that came into force on 1 October 2012, the issue of equity-settled derivatives and cash-settled derivatives had been addressed in a different manner. For instance, shares or voting rights that may have been acquired by means of equity-settled derivatives were required to be taken into account when calculating the shareholders' voting power under the condition the shares had already been issued and in the case that the holder of the financial instruments may acquire voting rights based on the holder's own discretionary assessment in accordance with the arrangement or financial instrument, at any time, irrespective of its maturity (Art L 233-9(I)(4) of the French Commercial Code). In contrast, cash-settled financial instruments were not taken into account when calculating the shareholders voting power Shareholders required to disclose the holding of voting rights in a listed company were also required to disclose the number of shares which are the basis for issuing/concluding 'an agreement or cash-settled financial instrument which ensures its holder the same financial interest as holding shares', as well as the number of voting rights attached to the shares. However, the holding of voting rights which may be acquired through holding cash-settled financial instruments was not taken into account when calculating the shareholders' voting power. 
Facit
The best way to limit the negative effects of empty voting is transparency and disclosure, the course taken by the EU legislator. The revised Transparency Directive has enhanced the sanctioning powers of the competent authorities of the Member States, instructing them to publish sanctions, except in certain circumstances as defined in Article 28b of the Transparency Directive. Competent authorities of the Member States are authorised to suspend the exercise of voting rights of an issuer who breaches the notification rules on major holdings. In some countries a shareholder not complying with his/her disclosure duties is exposed to even more drastic sanctions such as the suspension of his/her voting rights (by a court decision) for up to several years. 111 The introduction of the disclosure regime is accompanied by additional costs, especially if both parties to the transaction should disclose, if the disclosure is continuous, and if the threshold is set low. Although disclosing both short and long positions before the general meeting is certainly the most important momentum, because it enables other shareholders to render an informed decision, there are reasons which support a continuous disclosure obligation over the entire business year.
112 However, when prescribing disclosure duties, it is important to prevent information overload and to keep in mind that the mandatory disclosure of transactions leading to empty voting will not per se prevent its occurrence. In respect of the disclosure threshold, the current authors hold the view that the duty to disclose should be mandatory for existing shareholders who hold only a sizable long position, along with equally significant short positions. Only the magnitude of short positions (of otherwise long investors) shows a reduction/elimination of the investment risk that could be relevant to other shareholders. A separate disclosure of short and long positions is important, as is the disclosure of financial instruments which confer a right to a physical settlement distinct from those which confer the right to a cash settlement, as provided by the Transparency Directive.
Some positive effects of empty voting should not be disregarded. When other shareholders are aware of the existence of empty voters, they can react by resorting to minority shareholders rights. Their ultimate measure is to sell their shares. Therefore, empty voting could strengthen shareholder activism and their active participation in the company decision-making process and, in turn, contribute to stronger control of the company management. This would motivate the rest of the investors to actively exercise their rights attached to the shares. It should be stressed that certain empty voting methods such as share lending have positive effects and serve other functions in the capital market, especially the liquidity of shares.
The authors are of the opinion that empty voting would generally be attractive as long as it can be done under the radar. If disclosed, it could result in institutional investors losing their reputation, so their financial ingenuity would invent new methods to reach the desired result. Therefore, pure disclosure without 'teeth' is not enough, and it should be accompanied by powers of the competent body to sanction non-disclosure adequately.
When the disputes come to the court, the outcome of the battle is uncertain. Both the Lindner and Telus cases show diverging views of the first-instance court and the Supreme Court. In the Telus case, two differing court decisions were even accompanied by two different pieces of expert advice provided by two professors who have written extensively on empty voting (Henry Hu and Bernard Black). In such an unpredictable court environment where courts may resort to a formal or functional approach, the market regulator should be given the power to impose voting restrictions on particular shareholders. In this respect, the revised Transparency Directive seems to be on the right track, since it provides enforcement mechanisms for non-disclosure.
